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Federal Communications Commission
1270 Fairfield Road

Gettysburg. PA 17325-7245

JUN 11 •

VIA REGULAR & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Robert J. Keller, P.C.
Suite 200
2000 L Street, N.W.
Washington, DC 20036

Re: Marc Sobel
Request for Information
Pursuant to 308(b) of the
Communications Act

Dear Mr. -Keller:

As you are aware, the Commission designated the licenses of James
A. Kay, Jr. for hearing to resolve issues which-may result in the
revocation of some or all of his licenses. At the time of
designation, the Commission believed that because of Mr. Sobel's
business relationship with Mr. Kay, some of his licenses were in
fact controlled by Mr. Kay. Mr. Kay has asserted that this was
in error. We requested that the Commission delete the Sobel
licenses from the list designated in order to permit the Bureau
to conduct a nonadjudicatory investigation of the relationship.
(See attached Order at paragraph 5.)

In order to expeditiously resolve this question, we request,
pursuant to the authority vested in the Commission by
47 U.S.C. § 308(b), that Mr. Sobel provide further written
statements of fact including:

1) A list of FCC licenses held by Mr. Sobel and/or
entities in which he has an ownership interest;

2) a list of end users (by call sign) operating on his
stations and the number of mobile transmitters being
operated; and

3) a written statement relating the details of his
business association with Mr. Kay, incuding a
description of management and profit sharing
agreements.
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We request that Mr. Sobel provide this information within 15 days
of the date of this letter. If you have any questions regarding
this matter, please contact me at (717) 338-2505.

Sincerely

~
William H.
Attorney
Office of Operations - Gettysburg

whk\kellr0609.9S\rah
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ATTACHMENT No. 10
SOBEL'S RESPONSE TO JUNE 11,1996 308(B) REQUEST

(without attachments)
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Law Office

Robert J - Keller, P.c_
2000 L Street. N.W. - Suite 200

W....ngton. D.C. 20036

TIIIphone: 202.416.1670
FIICItmIIe: 301.229.6875

Int...: rjkOtelcomlaw.com

3 July 1996

Via Reaular Mail 'nd FaCSimile 017-331-2898>

William H. Kellett, Esquire
Office of Operations· Gettysburg
Wireless Telecommunications Bureau
Federal COmmunications Commission
1270 Fairfield Road
Gettysburg, PA 17325-7245

In re: Marc SObel
Request for Information Pursuant to section 308(b) of the COmmunications Act

Dear Mr. Kellett:

This is in response to your June 11, 1996, letter requesting certain information from Mr. Marc
Sobel, a Part 90 licensee and applicant. In our prior telephone conversations, you agreed to
extend the time for 8 response to Wednesday, July 3, 1996. I am sending you this cover letter by
facsimile. A hard copy of this letter, together with coples of the referenced attachments, is being
sent to you by regular mail.

General Observations.

Before tuming to the response, let me first state that Mr. Sobel is somewhat confused and
disturbed by these events. For nearly two years now, It seems that some sort of "reeze- has
been imposed on all of his pending matters before the COmmission, and yet staff will not come
forward with a clear and succinct explanation of just what its problem, If any, with Mr. Sobel is.
We have repeatedly asked your office to process Mr. Sobel's long pending matters, but we have
been stonewalled time and time again. We have liked that any questions regarding or charges
against Mr. Sobel be communicated to us so that he can respond to them, but Instead we seem
to be unwillingly involved in some sort of cat-and-mouse game with your office.

On January 11, 1996, you sent a 308(b) letter to Mr. Sobel asking for essentially the same
information you now seek. I communicated to you at that time that Mr. Sobel Intended to answer
the letter fUlly and candidly, but you then Inexplicably withdrew the request. I then sent a letter to
you on March 18, 1996, asking that you either process Mr. Sobel's matters or provide him with a
statement of any problems so that he could address them. You ignored that letter, and after
repeated status inquiries by me you advised that nothing would be done until the Commission
ruled on the status or Mr. Sobel In WT Docket No. SM-147. When the Commission iSSUed Its
order clarifying that Mr. Sobel is not a party to that proceectlng, I again contacted you seeking
action on my March 18 letter. You then suggested that I send a letter to Mr. W. Riley
Hollingsworth, which I did on May 23, 1996. After that run-around, I now receive your June 11,
1996. letter, which puts us right back where we were months ago.
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William H. Kellett, Esquire
3 July 1996
Page 2

It would be easier to accept your letter at face value and not to view It as some sort of pattem of
harassment if it were not for (a) the history of dilatory and obfuscatory taelics described above, '
and (b) the fael that the Bureau already has much of the information sought in the letter. I can
only hope that by responding to your most recent request we can expeditiously move this matter
fOlward. As I have discussed with you before and as stated in my letter to Mr. Hollingsworth, my
client has authorized me to seek a judicial writ of mandamus if the staff does not thaw out this
unlawful deep freeze soon. I knQW that neither of us wants to take this matter to court, but I am
quite frankly not creative enough to think of many other options at this point.

Request for Confidential Treatment.

Your letter makes three specific requests for information. Item NO.2 requests -a list of end users
(by call sign) operating on [Sobel's) stations and the number of mobile transmitters being
operated.- This information is clearty competitively sensitive and is kept considered by Mr.
Sobel to be confidential. It most likely than falls within the definition of trade secrets and/or
financial information which is automatically entitled to confidential treatment, 47 C.F.R.
§ 0.457(d), but it is most certainly information that could competitively and financially injure Mr.
Sobel if disclosed to his competitors and/or to the general public. Accordingly, pursuant to
Section 0.459 of the Commission's Rules and RegUlations, 47 C.F.R. § 0.459, Mr. Sobel
respectfully requests confidential treatment for this portion of his response. We have separated
that portion of the response and sealed it under separate cover and clearty mal1ted it as
confidential.2

In the unlikely event that you deny this request for confidentiality, please be advised that Mr.
Sobel intends to seek an application for review of such denial within the five day time period
prescribed. 47 C.F.R. § 0.459(g). Moreover, Mr. Sobel further requests that his submission of
this information be deemed voluntary, so that the information will be retumed to him, unopened,
in the event confidential treatment is denied. 47 C.F.R. § 0.459(e). Notwithstanding Mr. Sobel's
obligations under Section 308(b) of the Communications Ael, the requested information is being
submitted voluntarily on the expectation that it will be afforded confidential treatment. In the

1 While Mr. Sobel is never given the benefit of a candid and straight forward exptanation, the
snippets of information that are forthcoming from the staff are intemally inconsistent and facially
inaccurate. For example, your June 11, 1996 letter states that the information is requested
because, -[a)t the time of designation [in WT Docket No. 94-147], the Commission believed that
because of Mr. Sobel's business relationship with Mr. [James A.) Kay[, Jr.], some of his licenses
were in fael controlled by Mr. Kay" But this statement is patently inconsistent with the plain
language of the designation order itself which stated: -Information available to the Commission .
. . indicates that James A. Kay, Jr. may have condueled business under a number of names. Kay
could use multiple names to thwart our channel sharing and recovery provisions .... We believe
these names include . . . Air Wave Communications [and] Marc Sobel dba Airwave
Communications.- PR Docket No. 94-147, Order to Show cause, Hearing Designation Order and
Notice of Oppottunity for Hearing for For1eItute (FCC 94-315; released December 13, 1994).
Thus, in designating the hearing the Commission obviously thought that Marc Sobel was a
fielitious alias used by Mr. Kay for untoward purposes, while you are now trying to ignore that

. fael and claim that the Commission was merely concemed with the business relationship
between Kay and Sobel. To be sure, the Commission may property investigate either possibility,
or both, but Mr. Sobel is entitled to have you once and for all tell him precisely what the potential
problem is so he can address it and then get on with business. But for you to continually shift
from one foot to the other, while refusing to process any of his FCC filings, is entirely
inappropriate behavior which. if not corrected sua sponte, will have to be taken to an appropriate
!udicial forum.

The same treatment is requested with respeel to Attachment No. 3 hereto which is a copy of
the management agreement pursuant to which Mr. Kay manages Mr. Sobel's 800 MHz licenses.
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William H. Kellett, Esquire
3 July 1996
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event such treatment is denied, Mr. Sobel respectfully reserves his right to withhold the
information on the grounds that (a) Section 308(b) does not authorize the Commission to request
this particular information, i.e., data that could identity specific customers as opposed to mere.
loading statistics;3 and/or (b) such information may only be requested if it is afforded confidential
treatment. Accordingly, Mr. Sobel considers this aspect of his submission to be voluntary, but
has waived his right to withhold the information conditioned on receipt of confidential treatment.

Specific R••pon....

Attachment No. 1 hereto is a list of FCC licenses h.1d by Mr. Sobel. All licenses are held by Mr.
Sobel as an individual sole proprietor, although they are sometimes issued in the one or more
variations of his trade name, Air Wave Communications. Mr. Sobel has no ownership interest in
any other FCC licenses.

Attachment No.2 hereto is a list of end users (by call sign) operating on Mr. Sobel's stations and
the number of mobile transmmers being operated. This information is being voluntarily submmed
under seal, and subject to a request for confidential treatment as described more fully above. In
the event the request for confidential treatment is denied, Mr. Sobel reserves his right to object
to this particular aspect of the request.

Attachment No. 3 hereto is a copy of the management agreement pursuant to which Mr. Sobel's
800 MHz facilities are managed by Mr. James A. Kay, Jr. The details of the financial relationship
are set forth in the agreement. It should be noted that, notwithstanding this agreement, Mr. Sobel
personally maintains an active role in the 800 MHz facilities in that he owns, installed, and
maintains the equipment and has full access to the licensed facilities. Moreover, the
management agreement applies only to Mr. Sobel's 800 MHz facilities-he also owns and
operates various other stations that have no relationship whatsoever to Mr. Kay, with the
possible exception that Mr. Sobel my lease or sublease site facilities from Mr. Kay as to some of
these stations.

Mr. Sobel, acting as an independent contractor, provides installation and maintenance services
to the Los Angeles land mobile radio community. Some of the stations serviced by Mr. Sobel in
this regard are owned and/or managed by Mr. Kay, but the Kay-affiliated stations represent only
approximately 10% of Mr. Sobel's gross revenues. The vast majority of his income is deriVed
from services proVided to stations unaffiliated with Mr. Kay in any way.

In short, notwithstanding his personal friendship and a business relationship with Mr. Kay, Mr.
Sobel is his own person. Mr. Sobel was active in the land mobile business in the Los Angeles
area long before Mr. Kay, and he continues to be active as to many station not involving Mr. Kay
at all. His management agreement with Mr. Kay comports with custom and practice in the SMR
industry, and similar arrangements are made by other licensees with such indUstry leaders as
Motorola and Nextel. Indeed, the Commission has approved. as proper management
arrangements in which the licensees had ceded much, much more of the day to day operational
control of the facilities to the manager than has Mr. Sobel.

3 Mr. Sobel considers even the loading statistics themselves to be confidential business
information, but there may be a legitimate regulatory purpose for a Commission review of such
information. There is no apparent regUlatory need, however, for the Commission or its staff, to
ascertain the identity of specific customers.
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William H. Kellett, Esquire
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Kindly dired any questions or correspondence conceming this matter to the undersigned.

Very truly yours,

Robert J. Keller

O{J' () n ,1 I
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CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of September, 1996, I have caused
copies of the foregoing Petition for Writ of Mandamus to be sent by first class
United States mail, postage prepaid, except as otherwise indicated below, to the
following:

William E. Kennard, Esquire
General Counsel
Federal Communications Commission
Washington, DC 20554

W. Riley Hollingsworth, Deputy Chief
Willaim H. Kellett, Esquire
Office of Operations - Gettysburg
Wireless Telecommunications Bureau
Federal Communications Commission
1270 Fairfield Road
Gettysburg, PA 17325-7245

Lynard Hinojosa, Esquire
Hinojosa & Khougaz
11111 Santa Monica Blvd., Suite 1000
Los Angeles, CA 90025-3344

Counsel for the Administrator of the Estate
of Gerard Pick a.k.a. Lance Hardy Advertising

,f'~£2&-
Robert J. Keller
Counsel for Petitioner

ROBERT J. KEUEIl, P.C.
2000 L Street, N.W. - Suite 200
Washington, DC 20036

Telephone: 202-416-1670
Facsimile: 301-229-6875
Email: rjk~telcomlaw.com
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Downtown Office:
2000 L ST tffl STE 200
WASHINGTON DC 20036-4907
Telephone 202.416.1670

31 January 1997

Reed H. Hundt, Chairman
Federal Communications Commission
Room 814 - Mail Stop 0101
1919 M Street, N.W.
Washington, D.C. 20554

Rachelle B. Chong, Commissioner
Federal Communications Commission
Room 844 - Mail Stop 0105
1919 M Street, N.W.
Washington, D.C. 20554

\NiUiam E. Kennard, General Counsel
Federal Communications Commission
Room 614 - Mail Stop 1400
1919 M Street, N.W.
Washington, D.C. 20554

In re: Marc D. Sobel dltYa AirWave Communications
U.S. Court ofAppeals for the District of Columbia
Case No. 96-1361

Ladies and Gentlemen:

ROBERT J. KELLER, P.C.
Federal Telecommunications Law

4200 WISCONSIN AVE NW # 106-233
WASHINGTON DC 20016-2143

Telephone 301.320.5355/888.320.5355
Facsimile 301.229.6875 /888.229.6875

rjk@telcomlaw.com
www.his.coml-ljk

James H. Que/lo, Commissioner
Federal Communications Commission
Room 802 - Mail Stop 0106
1919 M Street, N.W.
Washington, D.C. 20554

Susan Ness, Commissioner
Federal Communications Commission
Room 832 - Mail Stop 0104
1919 M Street, N.W.
Washington, D.C. 20554

Michele Farquhar, Chief
\Nireless Telecommunications Bureau
Room 5002 - Mail Stop 2000
2025 M Street, N.W.
Washington, D.C. 20554

I am writing you in the hope that we can resolve a matter before you without the need for further litigation or the
unnecessary consumption of public and private resources.

For more than a year I have been attempting, unsuccessfully, to get resolution of various matters which my
dient, Mr. Marc D. Sobel, has pending before the Commission. Mr. Sobel made similar efforts for quite some
time before I was retained to represent him. Wireless Telecommunications Bureau staff is withholding action on
all of Mr. Sobel's pending applications and requests. When we make inquiries into this, we are told that the
reason for the processing delays is an investigation of Mr. Sobel. Accordingly, Mr. Sobel has made every effort
to cooperate with the Bureau staff to facilitate its investigation. It appears that the staff has no interest in leaming
and addressing the facts, but instead is using the "investigation" as part of some undisclosed strategy that may
or may not involve Mr. Sobel.

On several occasions over the past year or more, I have advised Bureau staff, both orally and in writing, that Mr.
Sobel is willing to sit down with Commission personnel and provide any information and answer any questions
that might help in resoMng this matter. These overtures have been ignored. When a request for information
pursuant to Section 308(b) of the Communications Act was sent to Mr. Sobel on 19 January 1996, I advised
Bureau staff of Mr. Sobel's intention to provide a complete answer. The Bureau's response to that ad of



31 January 1997 Page 2

cooperation was to withdraw the request, only to curiously issue another such request a month later, on 22
February 1996. Mr. Sobel timely provided the Commission with a complete response to the second request. At
every step along the way, I have repeatedly made clear Mr. Sobel's willingness to meet with Commission staff,
to discuss fUlly and candidly whatever the concems of staff are, and to do whatever he can to resolve or cure
any problems. The only response to these good faith efforts has been silence and continued inaction on Mr.
Sobel's pending applications and requests. Short of the noninformative reference to an "investigation," Bureau
staff will not even advise Mr. Sobel ofthe reasons such stonewalling.

It was thus out of frustration that Mr. Sobel, on 24 September 1996, submitted to the United States Court of
Appeals for the District of Columbia Circuit, a Petition for V\tit of Mandamus, asking for an order compelling the
Commission "either to take such actions necessary to grant the Sobel Filings or to provide Sobel with a detailed
statement of the reasons why the Commission is unable to grant one or more of the Sobel Filings." In
compliance with an order of the Court, the Commission, through its Office of General Counsel, on 27 January
1997 submitted the FCC Opposition to Petition for Writ of Mandamus. On page one of that response,
Commission counsel states: 'TTlhe Commission currently has before it a staff recommendation for action
directly responsive to Sobel's complaint. We anticipate Commission action on the staffs recommendation soon."
And again, on page six of the response, Commission Counsel states: "mhere is presently pending before the
Commission a staff proposal that is directly responsive to the complaints set forth in the petition. We expect the
Commission action on that recommended action soon."

It appears, therefore, that Bureau staff has taken this matter to the full Commission and has even gone so far as
to recommend a specific action to the Commission. While that in itself is not remarkable, it makes aboslutely no
sense for Bureau staff to go to this extreme without first taking advantage of Mr. Sobel's repeated offers to make
himself available for questioning, to provide whatever information may be needed, and to cooperate in any way
he can to resolve this matter. It almost seems that Bureau staff is anxious to have its "recommended action"
adopted before the Commission has an opportunity to hear Mr. Sobel's side of the story.

But we need not attempt to divine the Bureau's motives. It is enough for the Commissioners to recognize that
Bureau staff, purporting to have some serious questions about Mr. Sobel, is willing to recommend formal
Commission action without having fully investigated the matter, indeed, having steadfastly refused to meet with
the vary target of their suspicion who has been begging for an audience for more than a year. The staffs
unexplained refusal to discuss this matter with Mr. Sobel should give you reason to question the accuracy and
veracity, if not the good faith, of whatever information they have communicated to you about Mr. Sobel.

We respectfully request that, prior to acting on the staff recommendation before you, whatever it may be, you
first give Mr. Sobel an opportunity to come forward and to hear first hand what the Bureau staffs concerns are.
Mr. Sobel will use his best efforts to answer all questions, and to reach a mutually satisfactory resolution of the
matter. Mr. Sobel is prepared to come to Washington on short notice to meet with you, your staff, or any other
Commission personnel necessary to advance this matter. I will be making calls next week to inquire about
setting up one or more meetings to discuss this matter. I urge you to take advantage of this offer to resolve this
matter infoRnally. It would certainly be in the best interest of the Commission, as well as the public interest, at
least to explore the possibility of a less involved and confrontational resolution before committing the agency's
time and resources to fonnal proceedings.

Very truly yours,

Robert J. Keller
Counsel for Marc D. Sobel d/b/a Air Wave Communications

cc: C. Grey Pash, Jr., Esquire (Office of the General Counsel)
W. Riley Hollingsworth, Esquire (Wireless Telecommunications Bureau)
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Downtown Office:
2000 L ST mv STE 200
WASHINGTON DC2OO~7
Telephone 202.416.1070

11 February 1997

VIA FACSIMILE

Reed H. Hundt, Chainnan
Federal Communications Commission
Room 814 - Mail Stop 0101
1919 M street, N.W.
Washington, D.C. 20554

Rachelle B. Chong, Commissioner
Federal Communications Commission
Room 844 - Mail Stop 0105
1919 M street, N.W.
Washington, D.C. 20554

VVilliam E. Kennard, General Counsel
Federal Communications Commission
Room 614 - Mail Stop 1400
1919 M street, N.W.
Washington, D.C. 20554

In re: URGENT REQUEST FOR SPECIAL RELIEF
Marc D. Sobel dIbIa AirWave Communications
U.S. Court of Appeals for the District of Columbia
Case No. 96-1361

Ladies and Gentlemen:

ROBERT J. KELLER, P.C.
Federal Telecommunications Law

4200 WISCONSIN AVE NW # 106-233
WASHINGTON DC 20016-2143

Telephone 301.320.5355/888.320.5355
Facsimile 301.229.6875/888.229.6875

rjk@telcomlaw.com
www.his.coml-rjk

James H. Quello, Commissioner
Federal Communications Commission
Room 802 - Mail Stop 0106
1919 M Street, N.W.
Washington, D.C. 20554

Susan Ness, Commissio'ner
Federal Communications Commission
Room 832 - Mail Stop 0104
1919 M street, N.W.
Washington, D.C. 20554

Michele Farquhar, Chief
VVireless Telecommunications Bureau
Federal Communications Commission
Room 5002 - Mail Stop 2000
2025 M street, N.W.
Washington, D.C. 20554

I understand that the Commission may have adopted a hearing designation order involving Mr. Marc D. Sobel
dIbIa Air Wave Communications. FOR THE REASONS DISCUSSED BELOW, WE URGERNTLY REQUEST
THAT YOU DELAY ISSUING THE TEXT OF ANY SUCH ORDER OR GIVING ANY PUBLIC NOTICE OF
THE ACTION.

On 31 January 1997 I wrote to you concerning the referenced matter. A copy of that letter is attached for
convenient reference. Upon hand delivering the letter to the addressees, I contacted the office of the Chief of
the Wireless Telecommunications Bureau to attempt to arrange a meeting. All of last week I received no
response from the Wireless Bureau. Yesterday I received a telephone call from two members of the Wireless
Bureau staff who advised me that I could come in for a meeting if I wanted, but that the Commission had
already adopted an item in this matter. I was further advised that the item adopted is a hearing designation order
seeking revocation of the licenses held by Mr. Sobel.
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Bureau staff clearly indicated to me that a meeting would not be useful in resolving the matter without hearing
insofar as the Commission had already adopted a designation order. But whatever action you may have
adopted, it is not effective until ''the date of public notice of such action as ... defined in §1.4(b) ofthese Ill/es."l
If you defer releasing the text or a public notice, you will defer the effectiveness of your action, thereby affording
an opportunity to resolve this matter without hearing.2 We strongly urge you to do so. The ability to resolve
matters without unnecessary litigation will be complicated tremendously if the matter is designated for hearing.
The hearing would be a restricted proceeding, subject to the ex parte rules, thereby severely hampering both
Mr. Sobel's and the Bureau's ability to communicate with the Commission about the matter. And while the ex
parte rules would not preclude communiation between Mr. Sobel and the Bureau, such consultation will be of
limited value to potential dispute resolution insofar as the Bureau would be merely a party to the proceeding,
unable to make or implement any decisions.

Now is the time to explore at least the possibility of an informal resolution without hearing. At this pre­
designation stage the Bureau is still in its delegated authority role and has a great deal of flexibility in dealing
with the issues presented. Currently either Bureau or Mr. Sobel can communicate freely with the Commission. If
the matter can not be resolved, a hearing is still available to the Commission as an option. But after holding Mr.
Sobel's matters in abeyance for more than three years while "investigating" him, certainly the Commission will
not be inconvenienced by delaying the release of a designation order for a short time to explore the possibility of
avoiding the litigation altogether.

I had assumed, perhaps incorrectly, that when the Commission staff raises questions about a licensee, the
appropriate response is for the licensee to cooperate with the Commission in an effort to understand the
concem and take whatever corrective measures may be indicated. But the Bureau's unwillingness to deal
informally with Mr. Sobel would tend to indicate that the more prudent course would be to adopt a defensive
posture, being entirely uncooperative from the first sign of trouble, on the theory that the only way out of the
situation is through an adjudicative hearing in which staff will be an adversary party. Surely this is not a message
the Commission wishes to send.

It is a mystery why the Bureau would insist on rushing straight to a hearing when Mr. Sobel has repeatedly
expressed a willingness to cooperate and share information and a desire to meet in an effort to reach an
informal resolution of any matters of concem to the Bureau. One would expect this to be a far more preferable
avenue, and certainly one that should at least be explored before going to a hearing. We therefore urge you to
defer the effectiveness of any designation order and to direct your staff to work with Mr. Sobel toward an
informal resolution of this matter.

Very truly yours,

Robert J. Keller
Counsel for Marc D. Sobel d/b/a Air Wave Communications

cc: C. Grey Pash, Jr.• Esquire (Office ofthe General Counsel)
W. Riley Hollingsworth, Esquire (Wireless Telecommunications Bureau)
VVilliam Kellett, Esquire (Wireless Telecommunications Bureau)
Gary Schonman. Esquire (Wireless Telecommunications Bureau)

1 Section 1.103(a) of the Commission's Rules and Regulations, 47 C.F.R. §1.103(a).
2 Even if you had already released the designation order, you would have the requisite authority to set aside that
action on your own motion.
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JameB A. Kay, Jr.
P. O. 80x 7890
Van NUYI, C.\ 51'.• 051
ph. (818) 894-3566
FAl (818) 782-7101
12/14/'5

Via Fax tor (310) 06S-0?J6

Fedaral Communj.cat:.1ons Commi••1nn
1BOOO Btudebakar Rd. Room 660
Cerrito., CA ,C701

Attn. I Mr.. Jim Zoulok

ne I Urgent reqUest to): Inopeot,1cm

Dear Sir:

Today while ft(1o'Being tlonventional RMRS "t.Illt.~.on Clall yi;n
WNYR'.7, 11ceneed to ~.m.s h. Xay, J~', I it W~. discovereo a
user was operating ~n thio rcpofttor without our knowledge or
autborization, Whilc.1 to~'hnical1y t.hi" Ufl~2' 'NOIIJ ct be
"authoriz6d'/ undol' our liOAliftfl l.he ul:«er' fJ T..diu~ hila b.el1
programmed hy a radio "hop t.r., \wa l.hiF.I etlltion wi thout our
knowlodge oX' oon«l.nt,. The \,ltJe2:' WUiI nontac:t. ..d OV"l.' thp. ft~ r
an.d caave u" the:tr nfun~, adc1rG•• , and phonR n\lmb~r..

The U8et" iii information ~.fll

Pro koctin9
3029 w. P1~o Dlvd.
J~fl Angele~, CA 90006
(213) 733· 21111

Thft J,>8:t.'80n we lI}lokc with 1dGnt:1fied h6raelf. fill "young".

Young stated the radi-o eom~)llJny t))e1l', progrfllmmed Etnd
installed her radio, waol

Century Comrtlunir.:at:ion.
Harold Pi"k
~310 Century Blvd,
LOll Allg.1.." I C'~A

:r z,'."peotfully rctqu••t your aU ~ ('Jf'I C':ond\l<':C "n i n8peot1o"
of the r.ad:L.o8 b()i:'9 use" by J:"ro 'ftc-mUng at the earlieet
pO.8~.bJ,e t11\le. 'rho Clot by Pi(:k or )))'('Qrarnm~.ng ~het r.'luSiOIJ of
J?ro Roofing to \\80 the .'31·V~ OAfJ M I'f,y r.epeater eon.titutell .­
criminal aot u theft: of Al!f!,..,,:i C(.AI, S:inl,ll.l mora than 1 I'fJX'son



O~/J8/98 ]3:34 "310 8e60736 FCC l.OS i\NGFI.l~S tl003

wae involvad ~Il l:.hil ",r1mlnlil~ tiel: '" char'g'a of cOlll.lpiracy
alao appU••• WhiJ" it: ion n,)l;. wj thin l:he scope of the FCC to
pursus such leWfll l'1oHC\nlJ In ,inllpacl:Hm by you&:' offioes,
whioh would c:onH1'I1l the llbClV~ infClrl/l~ltionI would pt'cve
invalutible in .. enure of ltlw for c:rilllind !'Jnd d vi 1
prosecution of Piok.

Your attent101"l to t:h.iA ,,,,,tter. win be DineereJ y
appreciated. 11' YO\l roquire t\,trtheJ" infor.matiC)n pl,t'\uaft
oontaot m, al: yo~a· &ta.rUClinl. oonvenitmc::e.
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AFFIDAVIT

I, MARC SOBEL, .tate and declare that the following 1.

true and correct.

1. If sworn as a witne.s, I can testify competently to

the facts hereln.

2. X am the owner ot AiRWAVE COMMUNICATIONS, a two-way

radio dealer. Ny bUBin.ss 1. located at 15705 Super10r street,

Horth Hl11s, California g13.3.

3. I have been involved in the two-way radio

communication system busin••• fo~ twenty yearB. I am intimately

familiar with communications equipment. In the course of my work,

1 bave bad extensive experience 1n the progra.mlng, tuning,

repairing, and lioeDaing of two-way radio communication syste.s,

inclUding rederal Co~un1c.t1ons Commission regulations regarding

the licens1ng, operation, and frequency assignment of two-way

radio communioations system•.

4. On Deoember 14, 1995, I was reque.ted by JANIS A.

KAY, JR. of LUCKY'S TWO-WAY RADIOS to activate the radio

COMMunications s,.tem for one of his customers. The cu.tomer was

to be activated on Channel frequency 852.687SMB~. Frequency

'52.6875MB. i8 • frequenoy upon which JAMES A. KAY, JR. ia

licensed to operate two-way radio communicatione by tbe pee under

call s1gn WRYR7&7. tach .pecific ra4io frequency used for two-way

radio cOMm~nioatLon. is a••igned both a frequency to communicate

upon and a call aign. A two-way radio communications syst••

usually requires a stationary ba•• radio, Nobile or portable

unit., and a mountaintop repeater. The mountaintop repeater

equipment is usually owned by a comme~c1al repeater service
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provider. When a customer contracts for 0 twowwoy radio system,

they are easentially oontracting to have their ra4ioa programmed

to operate on a specific frequency and access tone, and relay

their communioations through the mountaintop repeater owned by the

com.erc1al repeater service provldet", Any use of a mounta1ntop

repeater without the con.ent of the commercial repeater service

provider i. a theft of .ervice.. It i. equivalent to receiving

televislon cable programming from a licensed cable operator

without con.ent.

5. Prior to programming the repeater to allow the

customer's radios to operate on frequency 852.6875MHz, I checked

tbe frequency to .aoertain the amount of communications traffic

pre.ently operating on the frequency. This i8 a routine procedure

when placing a new customer on e frequency to be sure that quality

.ervice i. provided. Immediately upon checking this frequency, I

notioed that the volume of communications traffic was unusually

heavy. I further notioed that the SOUl'ce ot" this traffic was a

Korean speaking co~p.ny whioh appeared to be using KAY's repeater,

6. I activated LUCKY'S TWO-WAY RADI06~ oustomer onto

frequenoy 852.6875MHz. In order to allow for yuon actlvati.on, a

apecif1c tone acc••s code was selected and activated for the

oustomer'. u.e. Th18 ace••• code would purportedly allow only

tbis customer to operate a twoMwey radio communications system on

this frequency u8ing a specifio mountaintop repeDter.

7. Using the radio oommunication system available at

LUCKY'S THO-WAY RADtOS, t investigated what acee•• code was being

used by the Korean ape.king company. I determined t.hat the accesa

code 80 used was 203.5~z. I determined that this 203.5H••e~e6S

2
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code was activated solely for use on LUCKY'S TWO-WAY RADIOS'

repeater located at Mount Lukens, California, as a spare or

.ervioeman access code. Such codes are used only for repair

.ervices. To my knowledge, the 203.5Hz tone access code is not

active o~ a~y other repeater in the Greater Loa Angl•• Area.

8. I inquired of JAMES A. KAY, JR. who told me that be

had no cu.tomera •••1gned to this acceS8 code, and that if anyone

was uaing this code, auch u.e wa. unautborized.

g. Iamed1ately thereafter, I used a LUCKY'S TNO-WAY

RADIOS' radio to contact the korean company operating the KAY

repeater on frequency 852.6875M8&. The Korean company wa.

oooperative after I had contacted them and they identified

them••lve. a. PRO ROOPIWG and provided a telephone number of (213)

733 ..2611.

10. on Deoember 1., 1995, I called the telephone number

provided a1\d .poke with a woman who identified her5elf a. "YOUNG. ,.

She prOVided a busine•• address of 3029 We.t Pico Bouleva~d, LOl

Angel•• , California 90006. She told me'that her radio

oOMmunication .ervice and sy.tem waS provided by KAROL» PICK.

She atated that her radlo8 were "worked" on about a month befor.,

and that the work had been performed by HBCTOR, a person sbe

identified a. an employee of HAROLD PICR. She .tated that 8be had

.even or eight radios.

11. On Dec.-ber 1./ 1995, in order to further verify

that tbe KAY Mount Lukens repeater wa. inde.d being u••d for

bUlin.a. oommunication. by PRO ROOFING, I programmed the repeater

to activate on acce•• tone 203.581, but not to rep.at voic_

communication8. Thi8 i •• common testing mode procedure u.e4 to

3


